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ABSTRACT 

The call to amend section 25 of the South 
African Constitution 1996, in pursuit 
of land expropriation without paying 
compensation has become a subject of 
intense, emotive debate in present-day 
South Africa. The proponents argue 
that a constitutional amendment that 
permits land expropriation without 
compensation is a transformation 
imperative to speed up land reform in 
order to reverse the skewed inequalities 
in land ownership inherited from the 
colonial and apartheid eras. However, 
the opponents contend that such an 
amendment will necessitate substantial 
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changes to the property clause and thereby offend the basic tenets of constitutionalism by 
creating a new constitutional order rooted in a populist agenda that is avowedly nationalistic, 
nativist in outlook, intolerant, and overtly antagonistic to South Africa’s extant constitutional 
architecture. This article explores the merits of the opposing arguments. Utilising the widely 
acclaimed doctrine of basic structure, the article delineates circumstances under which the 
said constitutional amendment could result in constitutional dismemberment. It then offers 
recommendations on how such a constitutional amendment could engrain certain essential 
protections to prevent abuse of power associated with the State’s power to expropriate land 
without compensation which often results in constitutional dismemberment. 

 Keywords: Land expropriation, constitutional dismemberment, expropriation without 
compensation, constitutional amendment, basic structure doctrine

4  CONSTITUTIONAL AMENDMENT AND DISMEMBERMENT IN LIGHT   
 OF THE PROPERTY CLAUSE  

The property clause is a comprehensive constitutional provision enshrining private property 
rights and the right of the state to expropriate land for public purposes and in the public interest 
subject to just and equitable compensation.1 The specifics pertaining to the assessment of 
compensation for expropriated property are fleshed out in the Expropriation Act,2 while the 
goal of the Restitution of Land Rights Act3 is to ensure the restitution of rights in land to 
people dispossessed of such rights after 19 June 1913 as a result of past racially discriminatory 
laws or practices.4 It stands to reason that land expropriation without compensation is often 
regarded as falling outside the ambit of the Constitution, especially the property clause, hence 
the stated need to amend the Constitution.5 However, some constitutional law theorists have 
recently opposed this view by maintaining that an expansive concurrent reading of the various 
subsections of the property clause can support the argument that land expropriation without 
compensation is constitutionally accommodated.6 
Ngcukaitobi and Bishop7 support the aforementioned view; for them, land expropriation without 
compensation is constitutionally permissible.8 The question which should then be asked is not 
whether expropriation of land without compensation is permitted by the Constitution, but rather 

1 Section 25 of the Constitution, 1996. Evans and Van Staden Security of Property Rights in South Africa: A 
Critical Response to Expropriation without Compensation (2020) 1. 

2 Act 63 of 1975. 
3 Act 22 of 1994. 
4 Ibid. In the Richtersveld Community v Alexkor Ltd (2001) 3 SA 1293 (LCC) the word “community” was 

construed as referring to a group of people with rights in the subject land derived from shared access to the 
land where the occupation of land is uninterrupted. This includes the use of the land at the time of annexation 
and a nomadic lifestyle, if such a lifestyle still affords an exclusive and effective right of occupation to such 
people. Du Plessis “Application of Section 30 of the Restitution of Land Rights Act in the Courts: Some 
Guidelines” 2017 Potchefstroom Electronic Law Journal 1. 

5 Van Wyk “Compensation for Land Reform Expropriation” 2017 Tydskrif vir die Suid Afrikaanse Reg                      
29.   

6 Some academics argue that the strange juxtaposition of the two subsections resulting from the negotiations 
renders the provision superfluous. Dugard and Seme “Property Rights in Court: an Examination of Judicial 
Attempts to Settle Section 25’s Balancing Act Re Restitution and Expropriation” 2017 South African Journal 
on Human Rights 36. 

7 Ngcukaitobi and Bishop “The Constitutionality of Expropriation Without Compensation” 2018 https://www.
wits.ac.za/media/wits-university/faculties-and-schools/commerce-law-and-management/law/documents/
constitutionalcourtreviewprogram/Ngcukaitobi%20Bishop%20Article%20(FINAL).docx (accessed 17-06-
2020).

8 Ibid. 
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under what circumstances is it permissible in order to advance land reform and social justice?9 
The State’s right to expropriate is traceable, according to Ngcukaitobi and Bishop, from as far 
back as 1915, in Simmer and Jack Pty Mines Ltd v Union Government10 where the court declared 
that Parliament had the power to expropriate without compensation, despite the existence of a 
presumption against it.11 Building on earlier jurisprudence, both the Constitutional Court and 
the Land Claims Court have maintained that expropriation without compensation could be 
constitutional in certain circumstances.12 In this view, a correct reading of the property clause 
would permit land expropriation without compensation in limited circumstances for the purpose 
of land redistribution.13 
Notwithstanding the above, Rautenbach14 objects to the view that the property clause provides 
for the expropriation of land without compensation.15 For him, land expropriation without 
compensation can only be accommodated by a legitimate constitutional amendment. According 
to him, this is because the judiciary does not have the power to read into the property clause 
such a fundamental provision that allows expropriation of land without compensation in the 
absence of an amendment. If the court makes such a reading in, it will result in a dictatorship 
by juristocracy.16 Rautenbach accepts that the meaning and import of section 25(2)(b) may only 
vary by reading section 25(2)(a) in tandem with the consequence that land may be expropriated 
for a public purpose and in the public interest with compensation payable on the basis that 
it is approved by a court.17 By reading section 25(3) with section 25(4) the court would then 
substantially lessen the amount of compensation that it may order for property expropriated for 
land reform purposes.18 This reduction in the amount of compensation may not be nil. However, 
Davis opines that land reform as one of the purposes of expropriation could be regarded as a 
sufficient ground for the court to award nil compensation.19 
It follows from the above that the property’s market value should not be an overarching or 
decisive factor when calculating compensation payable considering the history of the property, 
its current use, and the purpose of the expropriation.20 Du Plessis further maintain that on the 
basis of section 25(3)(e) of the Constitution, land reform is a vital instrument capable of being 
used to correct the injustices committed under the colonial and apartheid eras, thereby justifying 
the lessening of the amount of compensation payable to less than the property’s current market 
value.21 This means variations in the calculation of just and equitable compensation could be used 
as a developmental device that ensures that the property clause does not impede transformative 

9 Ibid.  
10 1915 AD 368 at 398.
11 Ibid. 
12 Krause v SAR and H 1948 (4) SA 554 (O) at 562; and Sandton Town Council v Erf 89 Sandown Extension 

2 (Pty) Ltd 1986 (4) SA 576 (W) at 579. On appeal in Sandton Town Council v Erf 89 Sandown Extension 2 
(Pty) Ltd 1988 (3) SA 122 (A).  

13 Ibid. 
14 Rautenbach “Expropriation and Arbitrary Deprival of Property: Five Forensic Constructions” 2013 Tydskrif 

vir Hedendaagse Romeins-Hollandse Reg 744. 
15 Ibid. 
16 Ibid. 
17 The Constitution of South Africa, 1996. 
18 Slade “The ‘Law of General Application’ Requirement in Expropriation Law and the Impact of the 

Expropriation Bill of 2015” 2017 De Jure 22. 
19 Davis Fundamental Rights in the Constitution (1997) 256.
20 Du Plessis “Valuation in the Constitutional Era” 2015 Potchefstroom Electronic Law Journal 1726. 
21 Ibid. 



Mota Makore et al       South African Land Expropriation without Compensation

149

constitutionalism in respect of land redistribution.22 This should assuage the concern raised 
during the negotiation of the property clause that the constitutionalisation of private land rights 
should not hinder the attainment of transformative constitutionalism.23 In this regard, the notion 
of transformative constitutionalism provides an ideological bedrock that resolves the inherent 
tension between the protection of private property rights and state power to infringe those 
rights.24 Thus the State has the power to infringe upon private property rights in order to resolve 
a specific historical injustice through the implementation of land reform.25

Substantiating the above view, Dugard and Seme26 argue that it is morally and legally convincing 
that restorative justice requires those who benefited economically, directly or indirectly, from 
the oppressive past to receive compensation that is lower than market value if the expropriation 
helps to reverse the negative economic outcomes of that past.27 Significantly, this goal is 
envisioned by the Constitution in sections 25(4)(a) and (5).28 The imperative to distribute land 
is one of the factors to be taken into account among several others.29 In other words, it should 
not override or be the only consideration, thus reducing the amount of compensation to zero.30 
Nonetheless, read together with other significant factors, land reform could, according to Van 
der Walt, justify zero compensation in exceptional circumstances.31 On that reasoning, zero 
compensation would be justifiable on the authority of sections 25(3)(b) and (d) in instances 
where the property in question was acquired and developed using subsidies received from the 
government.32 Hoops suggests that land which has been disused, abandoned and neglected, 
or used for illegal activities may be lawfully expropriated without compensation.33 It can be 
argued that only the expropriations of such properties are likely to have insignificant effects on 
agriculture, food security, and the attainment of developmental goals.34 
Arguably, section 25(8) could be regarded as the most accommodating of land expropriation 

22 Teshome “Transformative Constitutionalism of South Africa” https://www..net/publication/260460449_
Transformative_Constitutionalism_in_South_Africa (accessed 07-06-2020).

23 Atuahene “Property Rights and the Demands of Transformation” 2010 Michigan Journal of International 
Law 800. 

24 Lang “Transformative Constitutionalism” 2006 Stellenbosch Law Review 253. 
25 Hall “Land Restitution in South Africa: Rights, Development, and the Restrained State” 2004 Canadian 

Journal of African Studies 656. 
26 Dugard and Seme “Property Rights in Court: an Examination of Judicial Attempts to Settle Section 25’s 

Balancing Act Re Restitution and Expropriation” 2018 South African Journal on Human Rights 55. 
27 Ibid.  
28 The Constitution of South Africa, 1996. 
29 Van der Walt Constitutional Property Law (2011) 3.
30 Ibid.
31 Ibid. 
32 Ibid. 
33 Björn “Expropriation without Compensation: A Yawning Gap in the Justification of Expropriation?” 2016 

South African Law Journal 263. Whilst expropriation may seem to be plausible, it is riddled with challenges, 
especially in circumstances where a State organ expropriates land and later discovers that the land cannot 
be used for the purpose for which it was expropriated. The pertinent question would be whether the State 
is permitted to change the original purpose of the expropriation and use the land for any purpose it deems 
necessary. If the answer is positive, then does that mean the State can change the purpose of expropriation 
unilaterally without input or engaging the expropriatees? In South African High Court in KwaZulu-Natal: 
Harvey v Umhlatuze Municipality (4387/08) (2010) ZAKZPHC 86, the appellant failed to convince the 
Court that as the previous owner of the land which was expropriated by the municipality, he had a right 
to reclaim the land if the objective or purpose for which it was initially expropriated could no longer be 
achieved. The land in question was residential land, expropriated for the purpose of developing recreational 
open space and a conservation area in the town of Richards Bay.

34 Mthembu “Reflections on Expropriation-based Land Reform in Southern Africa” 2019 Town and Regional 
Planning 65. 
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without compensation given that it creates an internal limitation that may override the provisions 
of the property clause on the basis that the State acquires land and other resources for the purpose 
of redressing past injustices.35 This position would be further substantiated by section 36(1) of 
the Constitution which lays down the external limitations of rights.36 One could therefore argue 
that the Constitution does not need to be amended, especially if it is read and interpreted in sync 
with the imperative of land reform.37 
Clearly, the foregoing arguments in favour of expropriating land without compensation are 
intricately linked to the broader idea of the decolonisation project which controversially proposes 
the inception of a new socio-economic order in the South African democratic constitutional 
dispensation.38 Such a re-ordering and re-thinking of the property clause is undergirded by the view 
that an amendment that permits expropriation of land without compensation is a normative claim 
and imperative to decolonise the pattern of property rights in South  Africa.39 The justification 
is rooted in the view which seeks to restructure South African land ownership rights currently 
modelled largely in favour of the white minority and featuring patent disenfranchisement of 
other groups; a distinctive pattern inherited from the colonial and apartheid eras.40 Thus, zero 
compensation exponents of land expropriation would be in sync with the current Constitution of 
South Africa which obliges the State to take corrective measures in undoing the past injustices 
through land reform as part of a broader agenda of achieving transformative constitutionalism.41 
Transformative constitutionalism as a normative meta-value and post-colonial ideal recognises 
the utility of land expropriation without compensation as an effective transformative instrument 
for reducing poverty and promoting economic growth, particularly in rural areas.42 It seeks 
to empower marginalised people by reversing the existing economic structure and property 
ownership patterns which largely favour a minority group.43 
From the aforesaid, a deduction can be made that parliament may lawfully enact legislation 
that expressly provides that upon land expropriation, either no compensation, or limited 
compensation, will be payable. Such a law will pass judicial and constitutional scrutiny if: (a) 
the law reasonably targets for expropriation of land that was acquired under apartheid by means 
of dispossession; (b) the reason for the expropriation is to advance the goal of land redistribution; 
(c) the proposed amount of compensation is equivalent to or reflective of the nature and degree 
of the loss suffered by the expropriatees; and (d) the courts can exercise review jurisdiction 

35 Van der Walt Property Law 195. 
36 Dugard and Seme SAJHR 39.
37 It is noteworthy that the Parliamentary public hearings concluded with two main opposing views. The first 

view is that the property clause is an impediment to the expropriation of land without compensation, and 
should be amended. In particular, ss 25(1), 25(2)(b) and 25(3) were identified as problematic. These provisions 
were perceived to be protecting property rights acquired during the colonial period. The second view is that 
the Constitution already permits expropriation without compensation. This view is based on the reading of s 
25(2)(a), which states that property may be expropriated only in terms of a law of general application and for 
a public purpose. In the finality, those supporting the amendment of the property clause recommended that 
Parliament repeal the Expropriation Act 63 of 1975 and finalise the draft Expropriation Bill in accordance 
with s 25 of the Constitution. Parliament of South Africa “Ad Hoc Committee on Amending Section 25 of 
the Constitution” https://www.parliament.gov.za/project-event-details/285 (accessed 19-07-2020).

38 Gutto “Land and Property Rights: The Decolonisation Process and Democracy in Africa - Lessons from 
Zimbabwe and Kenya” in Venter and Anderson Land, Property Rights and the New Constitution (1993) 17. 

39 Ibid.
40 Ibid. 
41 Ibid. 
42 Botha “Metaphoric Reasoning and Transformative Constitutionalism Part 1” 2002 Tydskrif vir die Suid 

Afrikaanse Reg 613. 
43 Nagan “Resource Allocation: Land and Human Rights” in Venter and Anderson Land, Property Rights and 

the New Constitution (1993) 170.
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over the manner of expropriation and the amount payable or not payable as compensation.44 It 
is further submitted that parliament would be entitled to pass laws that advance social justice by 
expropriating land without compensation in limited circumstances where: (a) the land is being 
underutilised; (b) ownership of the land was conferred by the unjust colonial system; and (c) 
the said laws do not apply to foreign-owned land protected under various Bilateral Investments 
Treaties (BITs).45 The exclusion of land protected under the auspices of BITs from expropriation 
would ensure that South Africa does not experience capital flight which has a negative bearing 
on the prospects of economic development.46 
However, the fact that South African lower courts have issued inconsistent and contradictory 
decisions on land expropriation could justify an explicit constitutional amendment that allows 
expropriation of land without compensation for the purpose of land reform.47 For example, 
while the decision of the courts in Nhlabathi v Fick48 demonstrates that land expropriation 
for land reform purposes may be proportionate, in contrast, the courts in Mhlanganisweni 
Community v Minister of Rural Development and Land Reform49 and Uys v Msiza50 rejected 
the argument that compensation must be reduced for the sole reason that the expropriation 
serves land reform purposes.51 Although the Nhlabathi, Mhlanganisweni and Uys as judgments 
are not illogical they are laden with material contradictions. Based on the aforesaid rulings 
in Nhlabathi, Mhlanganisweni and Uys, it may be difficult for land expropriations without 
compensation to pass scrutiny in the lower courts, thus delaying the land reform process.52 
A constitutional amendment would, therefore, will be desirable to ensure that expropriations 
without compensation pass judicial scrutiny.53

It can be strongly argued that when the State expropriates land without compensation for land 
reform purposes in circumstances other than those earlier alluded to, a constitutional amendment 
would be necessary for the constitutionality of such expropriations. However, there is little 
academic support for the inclusion of such land expropriations without compensation in the 

44 Du Plessis “Expropriation without Compensation: This is the Legal Framework” https://www.huffingtonpost.
co.za/elmien-du-plessis/expropriation-without-compensation-this-is-the-legal-framework_a_23371947/ 
(accessed 04-06-2020).  

45 Schrener “The Concept of Expropriation under the ETC and Other Investment Treaties” https://www.univie.
ac.at/intlaw/pdf/csunpublpaper_3.pdf (accessed 17-02-2021). 

46 Lang “Bilateral Investment Treaties: a Shield or a Sword? https://www.bowmanslaw.com/wp-content/
uploads/2016/09/PPI-article_mailshot_08112013_1038389_1-1.pdf (accessed 04-06-2020); Botchway 
“International Law, Sovereignty and the Responsibility to Protect: An Overview” 2018 Journal of Politics 
and Law 40. 

47 Rautenbach 2013 TSAR 755. 
48 (LCC42/02) (2003) /ZALCC 9. This case revolves around an application for an order permitting the burial of 

a deceased family member on a farm where the deceased had been living. The respondent was the owner of 
the farm who had refused to concede to this demand. The applicant argued that the respondent had violated 
his burial rights in terms of s 6(1) of the Land Reform (Labour Tenants) Act 3 of 1996. 

49 LCC 156/2009) (2012) ZALCC 7. 
50 2018 (3) SA 440 (SCA). This case revolves around the meaning of “feasibility” in s 33(cA) of the Restitution 

of Land Rights Act (RLRA) 22 of 1994; in particular, the circumstances in which restoration is a feasible 
method of restitution. Restitution of land rights under the RLRA can occur either by actual restoration of 
land, or by equitable redress which comprises the granting of a right in alternative state-owned land, the 
payment of compensation, or a combination of both. 

51 Du Plessis “The Msiza-case: the Perpetuation of Injustices by the Miscalculation of ‘Just and Equitable’ 
Compensation” 2019 European Property Law Journal 212. 

52 Ibid. 
53 Offit Enterprises (Pty) Ltd v Coega Development Corporation (Pty) Ltd and Others 2009 (5) SA 661 (SE); 

2010 (4) SA 242 (SCA); eThekwini Municipality v Sotirios Spetsiotis (2009) ZAKZDHC 51, 6 November 
2009. In its judgment in the case of J.R. Harvey v Umhlatuze Municipality (4387/08) (2010) ZAKZPHC 86, 
para 85. 
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property clause.54 Some academic commentators hold the view that the correct interpretation 
of the property clause is ascertainable from the travaux preparatoires together with the express 
verbitis statements made by the drafters of the Constitution which suggest that compensation 
for expropriation of land should be payable, in a flexible manner, to equitably balance the 
public interest and the interests of those affected, and considering the historical context of 
dispossession and the constitutional imperatives of social justice and transformation.55 
Therefore, the conclusion that zero compensation would be constitutional in all circumstances 
would be incompatible with the explicit intention of the constitutional drafters and constitutional 
provisions.56 This is because compensation is an important means to ensure that, in terms of 
section 36 of the Constitution, the measures implemented to limit the right to private property 
through expropriation are proportionate.57 Hence, the adoption of a “one size fit for all” approach 
in awarding zero compensation for all expropriated land would fall short of being just and 
equitable in terms of section 25(3) of the Constitution.58 
Furthermore, it is submitted that even if the property clause is amended by the Constitution 
Eighteenth Amendment Bill, to enshrine expropriation of land without compensation, and 
legislation, in the form of the Expropriation Bill, is passed into law, expropriations should still 
be subject to a proportionality test in order to comply with the Constitution.59 The pertinent 
amendments once passed into law still have to be reasonable.60 Given that expropriation of 
land sternly impairs the enjoyment of the right to private property, the reasonableness test 
would entail assessing whether the expropriation’s adverse effect is proportionate relative to its 
public benefits.61 Mainly in situations where the expropriation without compensation deprives 
expropriatees of their source of income or livelihood or threatens their vested commercial 
interests, such expropriation would be disproportionate and unconstitutional.62  
It is noteworthy that a specific constitutional amendment or expropriation legislation that 

54 When interpreting or applying the property clause, one has to scrutinise the purpose and seek to promote 
the spirit, purport and objects of the Bill of Rights. This requires adopting an accommodative and expansive 
interpretation which adequately protects people’s constitutional rights. Notably, constitutional provisions 
cannot be read in isolation, but must be understood in the context of other related provisions and the 
underlying values. For further discussion on the science of legislative interpretation see Department of Land 
Affairs v Goedgelegen Tropical Fruits (Pty) Ltd 2007 6 SA 199 (CC) para 53; and South African Institute of 
Race Relations “Proposed Expropriation Without Compensation In South Africa” https://irr.org.za/reports/
occasional-reports/files/empowering-the-state-impoverishing-the-people.pdf (accessed 12-09-2020).

55 As Zimmerman points out, the drafting history of s 25(8) is interesting. It is the product of compromise 
between the ANC’s objective to ensure that property rights do not hinder land reform and the NP’s goal to 
protect white-owned property rights from unjust expropriation. See Zimmerman “Property on the Line: Is an 
Expropriation-centered Land Reform Constitutionally Permissible?” 2005 South African Law Journal 378. 

56 Van der Walt and Slade “Public Purpose and Changing Circumstances: Harvey v Umhlatuze Municipality 
and Others 2011 (1) SA 601 (KZP)” 2012 South African Law Journal 235. Further, Art 17(2) of the Universal 
Declaration of Human Rights (UDHR), prohibits the arbitrary deprivation of property, and other international 
human rights treaties to which South Africa is a party. 

57 The concept of proportionality is heavy-laden. It requires a nexus between a limitation on the right to property 
and the purpose which would be the expropriation of land in the public interest.  Rautenbach “Proportionality 
and the Limitation Clauses of the South African Bill of Rights” 2014 Potchefstroom Electronic Law Journal 
2232. 

58 Wheeler “Expropriation without Compensation: Domestic Legal Protections” https://www.
cliffedekkerhofmeyr.com/en/news/publications/2019/Dispute/dispute-resolution-alert-9-april-
expropriation-Without-Compensation-Domestic-Legal-Protections.html (accessed 17-07-2020).

59 Van der Walt Property Law 497. 
60 Marais and Maree “At the Intersection between Expropriation Law and Administrative Law: Two Critical 

Views on the Constitutional Court’s Arun Judgment” 2016 Potchefstroom Electronic Law Journal 4.
61 Quinot “The Right to Reasons for Administrative Action as Key Ingredient of a Culture of Justification” 2011 

Speculum Juris 35. 
62 Brand and Murcott “Administrative Law” 2013 Juta’s Quarterly Review 61. 
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allows nil compensation in circumstances other than those where the land was acquired under 
apartheid by means of dispossession will not meet the requirements of the proportionality test.63 
Proportionality as a legal principle is inherent in the rule of law.64 South Africa adopted the 
concept of proportionality from German law which considers proportionality as an indispensable 
component of the rule of law.65 
Section 1 of the Constitution recognises the rule of law as one of the bedrock values of South 
Africa’s democratic order.66 A constitutional amendment will not circumvent proportionality 
tests without restricting the rule of law itself.67 Therefore, a constitutional amendment that 
contravenes the principle of proportionality in an effort to facilitate expropriations without 
compensation would be an unconstitutional constitutional amendment inconsistent with the 
core features of the property clause.68

4 1  Constitutional Amendment vs Dismemberment 

An unconstitutional constitutional amendment that gives the State a carte blanche right or 
unfettered power to expropriate land without due regard to private property rights would be an 
anti-thesis to the idea of a constitutionally limited government which requires the State to balance 
the rights of the majority with those of the minority.69 This means such an amendment to the 
property clause in pursuit of land expropriation without payment of reasonable compensation 
would result in a constitutional amendment that would lead to constitutional dismemberment.70 
The term “constitutional dismemberment” refers to a constitutional alteration that is presented 
as an amendment in name, but which will not necessarily be an amendment in actuality.71 
Rather such an amendment introduces a fundamental alteration which is inconsistent with 
the core commitments embedded in the extant Constitution.72 It will make the property clause 
generate an entirely new constitutional obligation whose purpose, for better or for worse, is 
not what it was prior to the amendment.73 The re-configuration of the property clause in such 
a manner goes beyond merely freeing it from the perceived inadequacies to enacting another 
purpose.74 Accordingly, it will create a problem of legal discontinuity by overthrowing the core 
fabric of the property clause which guarantees the protection of private property rights whilst 

63 Quinot and Liebenberg “Narrowing the Band: Reasonableness Review in Administrative Justice and Socio-
economic Rights Jurisprudence in South Africa” 2011 Stellenbosch Law Review 640. 

64 Mpya and Ntlama “The Evolution of The Constitutional Law Principle of The ‘Rule of Law’ in the South 
African Constitutional Court” 2017 South African Public Law 117; Henrico “Re-visiting the Rule of Law and 
the Principle of Legality: Judicial Nuisance or Licence?” 2014 Tydskrif vir die Suid-Afrikaanse Reg 749.

65 De Waal “A Comparative Analysis of the Provisions of German Origin in the Interim Bill of Rights” 1995 
South African Journal of Human Rights 1; Eisenberg “Public Purpose and Expropriation: Some Comparative 
Insights and the South African Bill of Rights” 1995 South African Journal of Human Rights 207. 

66 Michelman “The Rule of Law, Legality and the Supremacy of the Constitution” in Woolman and Bishop 
Constitutional Law of South Africa (2005) 9. 

67 Van der Walt Property Law 3. 
68 Farina “Administrative Law as Regulation: The Paradox of Attempting to Control and to Inspire the Use of 

Public Power” 2004 South African Public Law 490.
69 Roux “Dancing with Codes - Protecting, Developing and Deconstructing Property Rights in a Constitutional 

State” 2001 South African Law Journal of Human Rights 260. 
70 Van der Walt “Towards a Theory of Rights in Property: Exploratory Observations on the Paradigm of Post-

Apartheid Property Law” 1995 South African Public Law 298. 
71 Levinson “Responding to Imperfection: the Theory and Practice of Constitutional Amendment” in Murphy 

Merlin’s Memory: The Past and Future Imperfect of the Once and Future Polity (1995) 164.
72 Ibid. 
73 Albert “How a Court Becomes Supreme: Defending the Constitution from Unconstitutional Amendments” 

2017 Maryland Law Review 183. 
74 Ibid.
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balancing other public interest objectives, such as land reform, and entrenching a new core or 
purpose altogether.75 The Constitution itself may not, in this process, be formally replaced but 
the property clause will undergo substantial modification. Such changes introduce a break in 
the continuity of the legal order. It is this profound potential effect of the said re-configuration 
of the property clause that dismembers the Constitution.76

A constitutional dismemberment results from changes to the obligations created by the property 
clause and to its structure and identity.77 This means an amendment of the property clause 
may amount to a dismemberment of the Constitution itself.78 There are three categories of 
dismemberment relating to the structure, identity, and rights in the Constitution. These categories 
are interrelated and consist of constitutional amendments designed to repair a particular fault in 
the Constitution.79 A dismemberment of the Constitution involves the repeal or replacement of 
the constitutional right to private property which is one of the central components of a liberal 
constitutional order.80 It entails a clear departure from how the property clause distributes state 
authority and the degree of freedoms granted to individuals in a particular polity.81 
It is noteworthy that a constitutional amendment which permits wholesale expropriation of 
land without compensation would repudiate the core constitutional commitment to a liberal 
democracy leading to the adoption of a new ideological foundation that may be socialist in 
nature.82 This is the problem of liberal democratic regeneration.83 While the liberal constitutional 
commitment itself cannot be characterised as a right or a structure, it is a constitutional value 
implicitly recognised as such in section 1 of the Constitution.84 This constitutional commitment 
is the bedrock of the South African democratic order. It constitutes the very cornerstone of South 

75 Ibid. 
76 Balkin amd Levinson “Understanding the Constitutional Revolution” 2001 Virginia Law Review 1045.
77 Roznai Unconstitutional Constitutional Amendments: The Limits of Amendment Powers (2017) 2. 
78 Sparks “Land in South Africa: Dispossession, Constitutionalism, Political Expediency” https://

digitalcommons.bard.edu/cgi/viewcontent.cgi?article=1184&context=senproj_s2019 (accessed 19-10-
2019).   

79 Preuss “The Implications of “Eternity Clauses”: The German Experience” 2011 Israel Law Review 433. 
80 Ibid. 
81 Jacobsohn “Theorising the Constitutional Revolution” 2014 Journal of Law and Courts 2.
82 Generally, liberal political ideology operates under a democratic form of government. It is characterised 

by elections between multiple distinct political parties, a separation of powers into different branches of 
government, the rule of law in everyday life as part of an open society, a market economy with private 
property, and the equal protection of human rights, civil rights, civil liberties and political freedoms for 
all people. Socialism refers to a political and economic theory of social organisation which advocates that 
the means of production, distribution, and exchange should be owned or regulated by the community as a 
whole. Some academic commentators maintain that South Africa’s post-apartheid constitutional democracy 
is being eroded by the “reracialisation” of legislation and policy, replacing the previous institutionalised 
discrimination against blacks with a majority-driven policy that leans towards the African majority over 
other racial groups such as white, coloured and Indian minorities. Lipton “Is South Africa’s Constitutional 
Democracy being Consolidated or Eroded?” 2014 South African Journal of International Affairs 24. 

83 Henderson “Cry the Beloved Constitution? Constitutional Amendment, the Vanished Imperative of 
Constitutional Principles and the Controlling Values of Section 1” 1997 South African Law Journal 554; 
Knowlton “‘Locking-in’ Liberal Democracy in South Africa, Explaining Democratisation through an 
Alternative Perspective” 2009 African Journal of Political Science and International Relations 288.

84 These bipartite concepts, namely, democracy, the rule of law, and good governance are intricately linked. 
They are key ingredients for the establishment of what Plato termed the “ideal state” necessary for the 
flourishment of humanity.  Plato “The Republic” https://faculty.mtsac.edu/cmcgruder/cmcgruder/sabbatical_
aesthetics/republic.pdf (accessed 03-06-2020; Balot and  Foshheim “Plato’s Statesman and Laws: Theory, 
Context and Method” 2020 Polis: The Journal for Ancient Greek and Roman Political Thought 387; South 
African Institute for Advanced Constitutional, Public, Human Rights and International Law “Submission 
on the Constitution Eighteenth Amendment Bill” https://www.uj.ac.za/faculties/law/saifac/Documents/
Submission%20Constitution%20Eighteenth%20Amendment%20Bill.pdf  (accessed 04-06-2020).
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African laws, principles, and political persuasions.85 This means it should inform the choices that 
the three branches of the government make and de-legitimise constitutional dismemberments.86 
Against the above backdrop, it can be argued that the power of Parliament to pass a law whose 
practical effect amounts to constitutional dismemberment in the context of land expropriation 
without compensation would be severely constrained in terms of the basic structure doctrine.87 
According to this doctrine, a constitutional amendment may be declared unconstitutional when it 
changes the fundamental structure of a particular right, principle, and core value of the supreme 
law.88 The doctrine provides an ideological justification for imposing restraints on the power of 
majoritarian parliaments to make constitutional amendments.89 In other words, it is a bulwark 
against parliamentary authoritarianism or majoritarian autocracy.90 This means an amendment 
to the property clause to advance expropriation of land without compensation should comply 
with the basic features of the South African post-apartheid constitutional order for it to be a 
valid constitutional amendment.91 The failure by the State to meet the obligation to compensate 
in circumstances other than those alluded to would render unconstitutional a constitutional 
amendment that allows expropriation of land without compensation.92 
The basic structure doctrine is rooted in the traditional constitutional law theory of constituent 
power.93 In turn, the theory of constituent power is premised on the notion that the people, 
pouvoir constituant, are the only ones endowed with supreme constitutional authority which 
allows them to adopt a new Constitution whilst their representatives in government including 
the legislature, pouvoir constitué, are only allowed to amend the Constitution in a manner 
consistent with the terms of the Constitution.94 This means the pouvoir constituant and pouvoir 
constitué are two distinct but interrelated groups with the latter being subject to the constitutional 

85 Harden “Assessing How Far Democracy in South Africa is Liberal or Illiberal” https://www.e-ir.
info/2014/03/06/assessing-how-far-democracy-in-south-africa-is-liberal-or-illiberal/ (accessed  04-06-
2020).

86 Anuye et al “The Doctrine of the Rule of Law; a Necessity to Democratic Governance” 2017 Global Journal 
of Human-Social Science: H Interdisciplinary 2. 

87 Historically, the origin of this doctrine is traceable to the work of the German jurist, Professor Conrad 
Dietrich. Thereafter, the doctrine found wider support in the constitutional jurisprudence of India in the 
1960s and 1970s. Since then, the doctrine has fundamentally influenced the development of constitutionalism 
and the rule of law in a number of common-law jurisdictions across the world. Polzin “The Basic-structure 
Doctrine and its German and French Origins: a Tale of Migration, Integration, Invention and Forgetting” 
2021 Indian Law Review 2; Noorani Constitutional Questions and Citizens’ Rights: An Omnibus Comprising 
Constitutional Questions in India and Citizens’ Rights, Judges and State Accountability (2006) 4; Jacobsohn 
“An Unconstitutional Constitution? A Comparative Perspective” 2006 International Journal of Constitutional 
Law 460.

88 Roznai “Towards A Theory of Constitutional Unamendability: On the Nature and Scope of the Constitutional 
Amendment Powers” http://juspoliticum.com/article/Towards-A-Theory-of-Constitutional-Unamendability-
On-the-Nature-and-Scope-of-the-Constitutional-Amendment-Powers-1183.html (accessed 19-06-2020). 

89 Neo “A Contextual Approach to Unconstitutional Constitutional Amendments: Judicial Power and the Basic 
Structure Doctrine in Malaysia” 2020 Asian Journal of Comparative Law 4. 

90 Foo “Malaysia - Death of a Separate Constitutional Judicial Power” 2010 Singapore Journal of Legal Studies 
227. 
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Decision” https://cepiluganda.org/wp-content/uploads/2019/06/Basic-Structure-Doctrine.pdf (accessed 19-
06-2020). 

92 Michelman “Liberal Constitutionalism, Property Rights and the Assault on Poverty” 2011 Stellenbosch Law 
Review 706. 
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authority of the former.95 Under this constitutional scheme, the significant group is the pouvoir 
constituant, which is the constituent power, in whom the supreme constitutional making power 
resides.96 The inferior or subordinate group is the pouvoir constitué, endowed with the constituted 
power, which is an institution created in terms of the Constitution to carry out the duties and 
discretionary duties delegated by the people in terms of that particular Constitution.97 This 
means the Constitution of South Africa gives the Parliament the power to amend or constitute 
power only and does not hold the power of replacement (constituent power).98 
The doctrine of basic structure has been generally accepted under the German and French 
constitutional law systems with each of these countries having its own unique approach.99 
In France, the theory developed by Carl Schmitt on implied constitutional limits is widely 
accepted.100 Schmitt’s theory of implied limits on constitutional amendment is based on the idea 
of constituent power.101 The scholar posits that:

The limits for constitutional amendment follow from the rightly-understood notion of 
constitutional change. A competence given only by a constitutional law to amend the 
constitution means that one or several constitutional laws can be changed, but only on the 
condition that the identity and continuity of the constitution as a whole are preserved.102

In Germany, the dominant approach is the one propounded by Hauriou103 whose reasoning relies 
on the procedural approach that the constituent power should be exercised by a constituent 
assembly, and on the idea that certain fundamental principles are higher natural law and 
therefore constitute a limitation on the power to amend a constitution.104 Hauriou maintains that 
constituent power is the founding legislative power that acts in the name of a sovereign nation.105 
In addition, the constituent power is not completely unbound, but is subject to certain legal rules 
and should be exercised only by an organ that is close to the nation itself. Therefore, the genuine 
constituent organ is the constituent assembly expressly elected to elaborate the constitution.106 
In sum, Hauriou recognises a limited power of amendment if the relevant amending organ is 
not a constituent assembly, and points to certain higher principles that limit the power to amend 
and possibly also to make a Constitution.107 
Notwithstanding the above, the basic structure doctrine has not yet been formally adopted or 
introduced into South African constitutional law and jurisprudence.108 One of the reasons could 
be because the country’s apex court has not been presented with an opportunity to adjudicate 
a “hard case” involving a constitutional amendment whose effect is to repudiate certain basic 

95 Perju “The Asymmetries of Pouvoir Constituant Mixte” 2019 European Law Journal 515. 
96 Doyle “Populist Constitutionalism and Constituent Power” 2019 German Law Journal 167. 
97 Boeckenfoerde “Letting the Constituent Power Decide? Merits and Challenges of Referenda in Constitution 

Making Processes in Africa” in Abbiate et al Public Participation in African Constitutionalism (2018) 12. 
98 Loughlin “The Concept of Constituent Power” 2014 European Journal of Political Theory 218.
99 Hauriou “An Interpretation of the Principles of Public Law” 1918 Harvard Law Review 813. 
100 Schmitt Constitutional Law Theory (1928) 3.  
101 Ibid. 
102 Ibid. 
103 Kommers “German Constitutionalism: A Prolegomenon” 1991 Emory Law Journal 837. 
104 Ibid. 
105 Ibid. 
106 Hauriou The Theory of the Institution and the Foundation: A Study in Social Vitalism (2013) 3. 
107 Ibid. 
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rights, principles and/or features entrenched in the core of the Constitution.109 However, in 
the Executive Council of Western Cape Legislature v The President of the Republic of South 
Africa,110 the court stated, obiter, that: 

There are certain fundamental features of parliamentary democracy not spelt out in the 
Constitution but which are inherent in its nature, design and purpose … there are certain 
features of the constitutional order so fundamental that even if parliament followed the 
necessary amendment procedures it could not change them.111

The doctrine of the basic structure was also strongly affirmed in Premier, KwaZulu-Natal, 
and Others v President of the Republic of South Africa112 where the Constitutional Court took 
the view that a purported amendment to the Constitution, which complies with the prescribed 
procedure for an amendment but radically restructures and reorganises the fundamental 
premises of the Constitution, might not qualify as an “amendment” at all.113 The Constitutional 
Court’s reference to the doctrine of a basic structure appears to support the view that the courts 
recognise the plausibility or utility of this doctrine in the South African context and might fully 
apply it in the adjudication of disputes over constitutional amendments.114 On the international 
level, the doctrine has been widely accepted in countries such as Kenya, Uganda, Thailand, 
Argentina, Peru, India, and Germany.115 In the Kenyan case of Njoya v Attorney General,116 
the High Court of Kenya, per Ringera J, upheld the applicant’s argument that fundamental 
constitutional changes such as those contemplated in the Constitution of Kenya Review Act 
were unconstitutional because they were not made through the exercise of sovereign constituent 
power.117 Five years later, the German Federal Constitutional Court made a similar ruling by 
positing that “essential elements of the constitution” can be disposed of only through the 

109 Devenish “A Jurisprudential Assessment of the Process of Constitutional Amendment and the Basic Structure 
Doctrine in South African Constitutional Law” 2005 Tydskrif vir Hedendaagse Romeins-Hollandse Reg 252;

110 1995 (10) BCLR 1289 (CC). The case resulted from a dispute between the Executive Council of the Western 
Cape and the national government relating to the validity of amendments to the Local Government Transition 
Act 209 of 1993. These amendments were effected by the President by proclamation purporting to act in 
terms of powers vested in him under the said Transition Act. The validity of the proclamations embodying 
the amendments was challenged on constitutional and non-constitutional grounds. Importantly, the court was 
moot on identifying a particular feature of the Constitution as part of the “basic structure.” This shortcoming 
makes the doctrine prone to abuse. Whilst the determination of what constitutes the basic structure of the 
Constitution is done on a case-by-case basis, there are other factors which inform such a determination 
including the country’s history, political challenges, and national vision. The courts will then have to consider 
and extrapolate these factors in light of the preamble to the Constitution, national goals, and principles. 
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various amendments to the Constitution which were purportedly effected by the Constitution of the Republic 
of South Africa Second Amendment Act 44 of 1995. 

113 Ibid. 
114 Ibid. 
115 See Chairman Yaakov v Chairman of the Central Elections Committee for the Sixth Knesset EA IsrSC 19(3) 

365. (24) LCA; Kesavananda Bharati v The State of Kerala; Minerva Mills Ltd Union of India (1980) 
AIR1973SC1461; Indira Nehru Gandhi v Raj Narain (1975 AIR 865, 1975 SCR (3) 333). 
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of the people of Kenya and should be struck down. They also argued that the Act was unconstitutional to 
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exercise of constituent power, not by the legislative, executive, or judicial bodies. 118  
Similarly, in M. Nagraj v Union of India,119 the Indian Supreme Court observed that a 
constitutional amendment should not destroy constitutional identity and that the doctrine of 
basic structure allows the court to judge the validity of constitutional amendments. In I.R. 
Coelho v State of Tamil Nadu,120 the Indian Supreme Court applied this doctrine and held that 
even though a constitutional amendment is made, its provisions would still be open to attack 
on the ground that they destroy or damage the basic structure if they take away a fundamental 
right or abrogate the basic constitutional structure.121 In the earlier mentioned case of Njoya v 
Attorney General,122 the Kenyan Court of Appeal held that:

Parliament may amend, repeal and replace as many provisions as it desired provided that 
the document retains its character as the existing Constitution and that alteration of the 
Constitution does not involve the substitution thereof of a new one or the destruction of the 
identity of the existing one.123

The above decision of the Kenyan Court of Appeal is similar to the one in British Caribbean 
Bank v The Attorney General of Belize124 where the Supreme Court of Belize invoked the basic 
structure doctrine to invalidate a particular Constitutional amendment that was at variance or 
inconsistence with the core-values and the preamble to the Constitution of Belize.125 The Court 
was of the view that the basic structure doctrine requires that the fundamental principles of 
the Constitution including in the preamble have to be preserved for all times and that the said 
principles cannot be abrogated or amended out of existence.126 
Based on the aforementioned jurisprudence from commonwealth jurisdictions, one can argue 
that a constitutional amendment that allows zero compensation for expropriated land in open-
ended circumstances could be declared unconstitutional by South Africa’s Constitutional 
Court.127 However, an objection to the judicial declaration of invalidity of a constitutional 
amendment based on the doctrine of basic structure would be that it raises the problem of 
juristocracy or a counter-majoritarian dilemma.128 In terms of this objection, what is contended 
is that the Constitutional Courts being comprised of unelected judicial officials should not 
have unprecedented power to strike down legislation enacted by elected representatives of the 
118 BVerfG, Judgment of the Second Senate of 30 June 2009 - 2 BvE 2/08, paras 1–421. https://www.

bundesverfassungsgericht.de/SharedDocs/Downloads/EN/2009/06/es20090630_2bve000208en.pdf?__
blob=publicationFile&v=1 (accessed 19-09-2020).

119 (2006) 8 SCC 212. This case involved a challenge to the insertion of Arts 16(4A) and 16(4B) by the Parliament 
of India into the Constitution through an Eighty-Fifth Amendment Act 2001 which changed the application 
of the non-obstante  clause and authorised a State to make laws for reservation of jobs or posts for the classes 
which the State thinks have not been adequately represented. See also Kesavananda Bharati v Kerala, 1973 
SC 1461, 1480. 
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people.129 However, the assertions advanced by adherents to the counter-majoritarianism view 
are debatable.130 When the Constitutional Court judges overrule the decisions of parliament they 
are not undermining the will of the majority, rather they are enforcing the will of the majority 
as enshrined in the Constitution.131 Notwithstanding objections, the doctrine of basic structure 
remains an important yardstick for determining the parameters of a legitimate constitutional 
amendment vis à-vis a constitutional dismemberment in the context of land expropriation 
without compensation.132 According to this doctrine, the power of Parliament to amend the 
property clause is not unlimited. More importantly, the ambit of that power does not include 
the power to abrogate or change the identity of the property clause which is in itself a basic 
feature of the Constitution.133 The essential features of the property clause are premised on the 
basic foundation of the Constitution.134 That basic foundation of the Constitution consists of the 
human dignity, equality, and freedom of the citizens which foundation is of supreme importance 
and cannot be destroyed by any legislation enacted by the Parliament.135 

4 2  Balancing the Pursuit of Egalitarian Goals with the Constraints Imposed by the   
 Basic Structure Doctrine 

It can be deduced from the foregoing discussion that a constitutional amendment in favour 
of expropriating land without compensation should seek to achieve various pertinent 
objectives, including a more sustainable, affordable, diversified, and equitable distribution of 
land ownership.136 These objectives are indispensable for furthering the realisation of various 
constitutional rights such as the right to life, human dignity, equality, and freedom.137 The 
challenge lies in drafting a constitutional amendment that advances the foregoing redistribution 
objectives without unjustifiably eroding private property rights, a position which goes against 
the basic structure doctrine and amounts to constitutional dismemberment.138  This means that 
an amendment to the property clause of the Constitution should still serve a dual function 
namely, protecting individual property rights whilst allowing the regulation of such rights to 
meet important social needs of widening access to land through redistribution schemes and 

129 Some academic commentators subscribe to the idea of judicial supremacy which vests the power to interpret 
the Constitution in the judiciary whereas advocates of judicial review argue that the authority to interpret the 
Constitution resides in each branch. In other words, there is a difference between judicial review and judicial 
supremacy.  Kabala “Judicial Review Departmentalism vs Supremacy: The Connection to a 17th Century 
Debate and a Dilemma for Today” 2020 ICL Vienna Journal on International Constitutional Law 102. 
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programmes.139  
Accordingly, the aforementioned approach places some constitutional obligations on the 
legislature to ensure that the proposed constitutional amendment in pursuit of expropriation 
of land without compensation will not only entail the allocation of agricultural resources but 
also alters the distribution of income and wealth in the economy as a whole.140 Such holistic 
distribution of wealth remains a matter of public concern which affects the socio-economic and 
political stability of South Africa.141 Therefore, emphasis should be on achieving systematic 
social and economic changes through the eradication of land ownership disparities.142 In this 
pursuit, agricultural productivity, economic development and food security concerns should not 
be compromised and mechanisms employed have to comply with constitutional imperatives, 
including the parameters provided by the theory and practice of the doctrine of the basic 
structure.143 
Interestingly, a constitutional amendment that advances land expropriation without 
compensation should be foregrounded from two theoretical perspectives, libertarianism and 
egalitarianism.144 In accordance with the constitutional theory of libertarianism, redistribution 
of land can only be justified if it does not conflict with the principles and values of basic liberties 
and equal opportunity.145 Libertarian thought developed over many centuries and is traceable 
to ancient China, Greece, and Israel, United States of America and Britain.146 The modern 
libertarian philosophy is based on the seventeenth and eighteenth‐ century philosophers such 
as David Hume, Adam Smith, Thomas Jefferson, and Thomas Paine.147 Libertarianism requires 
government action such as expropriation of land without compensation to be balanced with the 
responsibility to protect and secure the rights of the individual to life, liberty, and property.148 
However, libertarianism should not be equated with hedonistic pursuit of individual freedom.149 
Rather, libertarianism proposes a society of liberty under law, in which governments should 
allow individuals to enjoy private property rights so long as such enjoyment does not interfere 
with the equal rights of others.150 This means a proposal to nationalise agricultural land through 
a constitutional amendment allowing land expropriation without compensation would be in 
discordance with libertarianism.151 
Furthermore, insights derived from egalitarianism as posited by John Rawls offer important 
guidance on how a constitutional amendment for expropriation of land without compensation 
can be designed in a manner that allows it to achieve egalitarian goals within the parameters 
of the legitimate constraints imposed by the basic structure doctrine.152 According to Rawls, 
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there is a hierarchy of three principles that should inform the actions of the government.153 
The principles of liberty, equal opportunities, and difference should guide economic wealth 
distribution including expropriation of land without compensation.154 In the context of land 
expropriation, the principle of difference requires land to be distributed equally except insofar 
as such distribution does not give the poor more than what they would have had under a regime 
of equal opportunities thereby conflicting with the principles of liberty and fairness.155 Indeed, 
Rawls’ egalitarian principles resonate with the dictates of the basic structure doctrine and the 
need to avoid constitutional dismemberment.156 In light of the foregoing theoretical perspectives 
and substantive discussion, it becomes imperative that the proposed constitutional amendment, 
which will permit the expropriation of land without compensation, should include the safeguards 
suggested below in order to avoid constitutional dismemberment and the resulting likelihood of 
judicial declaration of invalidity.157

5  RECOMMENDATIONS    

It can be submitted that a constitutional amendment which allows expropriation of land without 
compensation could be justifiable in the aforementioned circumstances where (a) the law 
reasonably targets for expropriation of land that was acquired under apartheid by means of 
dispossession; (b) the reason for the expropriation is to advance the goal of land redistribution; (c) 
the proposed amount of compensation or nil compensation is in sync with the nature and degree 
of the loss suffered by the expropriatee(s); and (d) the courts can exercise review jurisdiction 
over the manner of expropriation and the amount payable as compensation.158 Having regard to 
the transformative potential of expropriation as a means of achieving land reform, the aforesaid 
circumstances may constitute the basis upon which it is just and equitable in the public interest to 
expropriate land without paying compensation.159 Accordingly, a constitutional amendment may 
lawfully limit the expropriatee’s right to compensation by setting out specific circumstances in 
which expropriation of land may take place without compensation.160 Therefore, Parliament can 
determine circumstances in which land expropriation without compensation may take place.161 
However, such an amendment to the property clause should limit the circumstances under 
which nil compensation could be paid, and balance such circumstances with the rights of the 
expropriatees to ensure that their right to adequate housing and other socio-economic rights 
as guaranteed under sections 25 and 27 of the Constitution are adequately protected.162 It is 
submitted that an amendment to the property clause should not be disproportionate in its approach 
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to the expropriation of land without compensation in so far as the interest of expropriatees are 
concerned.163 It should allow the State to expropriate part of the land and leave the remainder in 
the hands of the owner in circumstances where the livelihood of the owners depends entirely on 
the income generated from the targeted land.164 Further, the proposed constitutional amendment 
should expressly enshrine the principle of necessity in the amendment to ensure that the State 
may only resort to land expropriation without compensation in order to implement the land 
reform programme.165 A constitutional amendment that does not include these safeguards may 
potentially result in constitutional dismemberment.166 
Further, an amendment to the property clause which is consistent with the core-democratic 
values enshrined in the Constitution should provide that where property is expropriated by 
the State for nil compensation, it must be just and equitable to do so in the circumstances.167 
Although the insertion of such a clause resonates with Parliament’s objective to provide clarity 
and certainty on land rights in South Africa, lamentably if the amendment fails to include 
a closed list of circumstances under which nil compensation may occur, it may do little to 
address the concerns of investors and property owners.168 This means there ought to be a closed 
list of the circumstances under which expropriation without compensation may occur.169 In 
addition, an amendment to the property clause should provide a comprehensive definition of 
what property may be expropriated.170 The definition should expressly state that expropriation 
is limited to land only. This means what type of property may be expropriated should not be 
left to a wide interpretation which may include intellectual property and movable property.171 
In other words, on the face of it, without a proper definition of the property to be expropriated, 
the State would be allowed to expropriate land, farming equipment, and intellectual property 
necessary for operating the farms.172 Such an open-ended provision makes substantial changes 
to the property clause which would justify its characterisation as constitutional dismemberment 
163 Ibid. 
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rather than a mere constitutional amendment.173

In light of the aforementioned, the far-reaching implications of an amendment to the property 
clause must be carefully assessed before constitutional amendments are enacted into law in order 
to ensure that they do not cause constitutional dismemberment.174 Furthermore, to ensure the 
validity and the legitimacy of the expropriations, the constitutional amendment should state that 
the State may not exercise its right to expropriate land unless it has without success attempted to 
reach an agreement with the expropriatees on reasonable terms.175 Such an amendment should 
only allow expropriation with nil compensation as a last resort.176 This would minimise the 
substantial deprivation of rights associated with expropriation with nil compensation. The 
amendment should also recognise the expropriatees’ right to self-realisation.177 This right 
demands that expropriatees should be given the opportunity to participate in the process of 
the implementation of the land reform project by voluntarily and freely making a counter 
offer of the alienation of land in accordance with the laid down requirements, without the 
undue intervention of the expropriation authority. In such an instance, expropriation would 
be unnecessary and unlawful.178 Whilst all these proposed safeguard measures can improve 
the quality of the constitutional amendment to the property clause under discussion and create 
certainty for property owners and investors, the fitness of the amendment for the purpose 
intended will largely depend on how the State implements it in practice.179

6  CONCLUSION  

This article has offered a legal and theoretical reflection on the constitutionality of an 
amendment that permits the expropriation of land in South Africa without compensation in 
light of the idea of constitutional dismemberment.180 It has demonstrated that arguments in 
favour of expropriating land without compensation are intricately linked to the broader idea 
of the decolonisation project which proposes the inception of a new socio-economic order 
under South Africa’s post-apartheid constitutional dispensation.181 Whilst the transformative 
purpose of an amendment that permits land expropriation without compensation is eminently 
sound, there are limits imposed on the content and scope of such an amendment by the doctrine 
of basic structure.182 It has been argued that the legislature should amend the Constitution to 
provide for land expropriation without compensation within the limited circumstances alluded 
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to above.183 Such an amendment, coupled with the safeguards discussed in the immediately 
preceding part, will not result in constitutional dismemberment that threatens the fundamental 
tenets of constitutionalism and the fabric of the South African Constitution.184 
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184 Albert 2016 Queen’s LJ 148. 


